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Abstract: The question of the concrete design of a fair and efficient governance framework to
ensure responsible technology development and implementation concerns not only high-risk
artificial intelligence systems. Everyday applications with a limited ability to inflict harm are also
addressed. This article examines the European Union's approach to regulating these non-high-risk
systems. We focus on the governance model for these systems established by the Artificial
Intelligence Act. Based on a doctrinal legal reconstruction of the rules for codes of conduct and
considering the European Union's stated goal of achieving a market-oriented balance between
innovation, fundamental rights, and public interest, we explore our topic from three different
perspectives: an analysis of specific regulatory components of the governance mechanism is
followed by a reflection on ethics and trustworthiness implications of the EU’s approach and
concluded by an analysis of a case study from an NLP-based, language-simplifying artificial
intelligence application for assistive purposes.
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This paper is part of Al systems for the public interest, a special issue of
Internet Policy Review guest-edited by Theresa Zuger and Hadi Asghari.

1. Introduction

With its Artificial Intelligence Act (Al Act), the EU seeks to foster innovation while
ensuring the risk-conscious protection of public interest and fundamental rights
(Art. 1 (1) Al Act, Recitals 1 seq., 6 seq.). As Artificial Intelligence (Al) enters the
mainstream, the need for effective and equitable governance mechanisms to safe-
guard responsible technology development and deployment becomes increasingly
pressing. This is true not only for high-risk Al systems, such as biometric identifica-
tion and emotion recognition, but also for less conspicuous everyday applications
with lower risk profiles due to their limited potential to cause harm. This article
scrutinises the European Union's approach to regulating these non-high-risk Al
systems, focusing on the Al Act’s (Al Act)lgovernance model for systems classified
in this category.

By introducing voluntary compliance requirements with codes-of-conduct for non-
high-risk systems, the EU aims to flexibly align its risk-oriented approach to key
values and objectives without hampering the technological progress of these non-
high-risk Al systems. Starting from the European Union's declared intention to
strike a market-oriented balance between public interest, fundamental rights, and
innovation (Al Act, Recitals 1, 2, 5), we tackle our subject from three angles: a gov-
ernance perspective on the policy approach, an Al4SG-informed (Al for Social
Good) viewpoint, and we analyse a case study from the field of Al for assistive ap-
plications. We argue that the initial criticism in the context of an analysis of the
first draft that this class of Al systems is under-regulated (Stuurman & Lachaud,
2022) should, in consideration of the final version of the Al Act, give way to a more
differentiated view. We also show that the approach in the Al Act, despite an at
first glance binary categorisation of risks (high risk or not high risk) to fundamental
rights (Kusche, 2024), is likely to create some room for risk-proportional voluntary
co-regulation.

Following a brief doctrinal legal reconstruction of the rules for non-high-risk Al
models (Section 2), we set out to examine the EU’s governance approach for Al
systems not posing high risks, with codes of conduct playing a central role (Section

. This paper is based on the Regulation (EU) 2024/1689 of the European Parliament and of the Coun-
cil of 13 June 2024. See entry under Regulation 2024/1689 in references for further details.
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3). Starting with key aspects of Al4SG conceptualisations manifest in the Al Act, we
apply these concepts to the governance model for non-high-risk Al systems by ex-
ploring selected functional elements of its mechanism and, to this end, focus on
key performance indicators (Section 4). An analysis of an NLP-based, language-
simplifying Al application for assistive purposes enables us to further concretise
how an operationalisation of the governance approach relates to central points
discussed in the previous sections of this paper and some of the EU’s policy objec-
tives at large (Section 5). Finally, we summarise the key findings and provide an
outlook (Section 6).

2. Governance of non-high-risk Al systems

The Al Act is part of the EU digital single market strategy and aims at a properly
functioning market pursuant to Art. 114 of the Treaty on the Functioning of the
European Union (TFEU). In support of a level playing field for the cross-border cir-
culation of Al-related services and goods, national legislation by the member
states would have led to a legal fragmentation. The EU legislature thwarts such a
development by introducing comprehensive harmonised rules. Against this back-
drop, the EU Commission intends to create “a legal framework for trustworthy Al”
and a human-centric “ecosystem of trust” that is “a force for good in society with
the ultimate aim of increasing human well-being" (European Commission, 2021).
In line with one of the pathways set out in the EU’s “White paper on artificial in-
telligence” (European Commission, 2020), the Commission has opted for an ap-
proach that provides for an EU-wide harmonised risk-oriented regulation of Al sys-
tems. For non-high-risk systems this implies a non-mandatory application of codes
of conduct by all providers of such Al systems (European Commission, 2021). The
Al Act stipulates a framework for the drawing-up of these codes of conduct. The
central benchmark for all risk classifications is the threat to fundamental rights,
whereby the EU Commission considers to be essential:

The rights to freedom of expression, freedom of assembly, human dignity, non-
discrimination based on sex, racial or ethnic origin, religion or belief, disability,
age or sexual orientation, as applicable in certain domains, protection of
personal data and private life, or the right to an effective judicial remedy and a
fair trial, as well as consumer protection. (European Commission, 2020)

The scope of the provision for non-high-risk systems is defined by its negation and
comprises all lawful Al systems not classified as high-risk (Art. 95 Al Act). Within
this catch-all provision, the Al Act makes no further categorical risk-based distinc-
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tion. As non-high-risk the Al Act also classifies systems that fall into one of the
eight high-risk areas (Annex Il Al Act) but “do not pose a significant risk of harm to
the health, safety of fundamental rights of natural persons” (Art. 6 (3) Al Act),
though this “reduced risk” comes with additional documentation requirements (Art.
6 (4) Al Act). The Al Office, a task-related designation for the EU Commission, as-
sumes a central governance role on EU level, including contributions to the “im-
plementation, monitoring and supervision of Al systems” (Art. 3 (47) Al Act). By
virtue of this function, the Commission contributes to developing new standards
and the implementation of common rules in all EU member states. The Al Board
(Art. 65 Al Act) can issue recommendations and opinions regarding the develop-
ment and use of codes of conduct as well as the specification of the requirements
for high-risk Al systems (Art. 66 (e) (i) Al Act) that are also relevant for non-high-
risk Al systems.

The EU Al Office and the EU member states are mandated to “facilitate and en-
courage” the development of ‘codes of conduct and related governance mecha-
nisms” (Art. 95 (1) Al Act). These governance mechanisms are optional. “Related”
governance tools are likely to include practices such as voluntary commitments,
compliance frameworks for (internal) auditing, guidelines, or measures recognising
compliance with standards or principles (certification, labelling, “trustmarks”). The
providers and deployers of non-high-risk Al systems who develop and implement
such codes are encouraged to translate a number of aspects on the basis of clear
objectives that can be translated into measurable key performance indicators in-
cluding: 1) European ethics guidelines for trustworthy Al; 2) environmental sus-
tainability; 3) promotion of Al literacy; 4) inclusive and diverse Al system design
and participatory, inclusive, and diverse development; and 5) assessment and pre-
vention of negative impact on vulnerable persons, accessibility, gender equality.

The Al Act designates “individual providers or deployers of Al systems” (either
themselves or delegated to organisations representing them) as the parties re-
sponsible for drawing-up codes of conduct (Art. 95 (3)). A “provider” is:

A natural or legal person, public authority, agency or other body that develops
an Al system or a general-purpose Al model or that has an Al system or a
general-purpose Al model developed and places it on the market or puts the Al
system into service under its own name or trademark, whether for payment or
free of charge. (Art. 3 (3) Al Act)

The term “deployer” denotes “any natural or legal person, public authority, agency
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or other body using an Al system under its authority except where the Al system is
used in the course of a personal non-professional activity” (Art. 3 (4) Al Act).

Both providers and deployers are dubbed as “operators” (Art. 3 (8) Al Act). A hierar-
chisation through the distinction between the rule-makers (providers and deploy-
ers of Al systems) and the possibly involved further parties (stakeholders, repre-
sentative organisations, civil society organisations, academia pursuant to Art. 95
(3) Al Act) is obvious and harbours potential for conflict. This point will be subject
to further analysis in the following sections.

Member Al Office/EU | Regular evaluation of
.o impact and effectiveness
States Commission | ;¢ odes of conduct

encourage and

facilitate

Providers and/or deployers of Codes of
Al systems and/or organi-
satiZns re rese/ntin fhe:n conduct
P 8 (and related
governance
Involvement mechanisms)

- Interested stakeholders

- representative organisations
- civil society organisations

- academia

FIGURE 1: Governance for non-high-risk Al systems.

The transparency obligation (Art. 50 Al Act), being the only compulsory require-
ment, must be complied with by informing users about their interaction with an Al
system, especially when content is created or manipulated (Hoffmeister, 2024). Be-
yond that, the Al Act specifies comprehensive and, quite in contrast to its prepon-
derantly non-binding nature, detailed substantive aspects by defining concrete ori-
entation points for the formulation of codes of conduct. These legally non-binding
“specific requirements to all Al Systems” (Art. 95 (2) Al Act) encompass all or se-
lected requirements mandatory for high-risk Al systems pursuant to Art. 8-15 Al
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Act (e.g. risk management, data governance, documentation and transparency, hu-
man oversight) and without explicitly referencing a “state-of-the-art’, existing
“technical solutions” and “industry best practices” (e.g. model datasheets / cards)
for the application of these requirements. According to these provisions, Al sys-
tems must not pose risks to safety or fundamental rights and must provide for a
lawful and responsible management and protection of data the Al system draws
upon (Al Act, Recital 27).

Specific requirements that, based on a non-exhaustive list, are to be translated by
providers and deployers of Al systems into “clear objectives” (Art. 95 (2) Al Act) and
corresponding key performance indicators are designed to gauge whether these
objectives have been attained. The operationalisation of objectives at the manage-
ment level through the definition and measurement of key performance indicators
ascertains a follow-up of what has been achieved. The conceptual proximity of the
two elements, “clear objectives” and “key performance indicators”, with standard-
ised management processes and audits is conspicuous. The non-binding “specific
requirements” (Art. 95 (2) Al Act) are related to elements from ethics guidelines for
trustworthy Al (High-Level Expert Group on Artificial Intelligence, 2019), environ-
mental sustainability impact assessment, and management and the promotion of
Al literacy. Further elements that should be taken into account when drawing-up
codes of conduct are a diverse, gender-sensitive, and inclusive Al system design
and development, also in view of accessibility and vulnerable persons. Although it
is acknowledged in principle, it is largely unclear how and when stakeholder par-
ticipation should occur (see Section 4 and 5).

General “hard” legal requirements outside the Al Act will also play a role when
drawing-up codes of conduct. The functioning of the EU digital common market
requires a uniform regulatory environment not only for general Al regulation but
also for codes of conduct. This includes, but is not limited to, the protection of fun-
damental rights and democracy (Al Act, Recital 1). An example for other areas of
regulation is the risk of anti-competitive results of codes of conduct. These would
be suspicious from a competition law point of view, e.g. if competitors use gover-
nance arrangements to restrain competition by way of standardisation agreements
(EU Commission, 2023).
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Hard law Soft law

Fundamental rights (EU Charter of Fundamen- Specific requirements on the basis of clear
tal Rights) and safety obectives (that can be translated into
Functioning of the EU digital single market measurable KPIs) including:

- European ethics guidelines for trustworthy
Compliance with general laws and regulations Artificial Intelligence
concerning (non-exhaustive list): - Environmental sustainability
- Tort liability - Promotion of Al literacy
- Cartels and abuse of market dominance Codes of - Inclusive and diverse Al system design and
- Unfair competition - conduct — participatory, inclusive and diverse development
- Intellectual property , Iut | - Assessment and prevention of negative impact on
- Privacy/Data protection: handling and protection (gzr:/err::n:e vulnerable persons, accessibility and gender

of data mechanisms) equality

- Consumer protection
- Non-discrimination and gender equality Some or all of the requirements for high-risk
- Media law Al systems (Art. 8-15 Al Act)
- etc.

Available technical solutions and industry
Transparency (Art. 50 Al Act) best practice, Standards (e.g. NIST, I1SO, IEC)

FIGURE 2: Hard law and soft law dimensions of codes of conduct for non-high-risk Al systems.

Organisations can, but do not have to, draw up their own codes of conduct; they
can adopt recommendations by the European Artificial Intelligence Board or an-
nounce compliance with other standards. By leaving the decision entirely to the
organisation’s discretion, the flexibility allows the adoption of domain- or indus-
try-specific standards (Laux et al., 2024). Thus, beyond the transparency obliga-
tions (Art. 50 Al Act) there is no specific “hard” restriction or obligation originating
in the Al Act for non-high-risk Al systems.

All in all, fundamental uncertainties remain, starting with what exactly the EU
Commission understands by “facilitate” and “encourage” and how voluntary the
adoption of or compliance with codes of conduct will effectively be. The Al Board
can issue recommendations and opinions on how codes of conduct are to be de-
veloped and applied (Art. 66 (e) (i) Al Act). It is not (yet) foreseeable to what extent
the "elements” (requirements) referred to in the Al Act need to be implemented.
Further uncertainty factors are the concrete implementation of the components
‘clear objectives” and "key performance indicators’, as well as the fact that the
statements referred to (High-Level Expert Group on Artificial Intelligence, 2019)
will be subject to change and the reference to these rules is to be understood as a
dynamic reference. Moreover, the legal liability framework depends on the duties
of care, which have yet to be concretised and will in turn depend on soft law in ac-
cordance with Art. 95 of the Al Act (Hacker, 2023; Gille et al., 2023).

3. The EU’s voluntary co-regulatory approach

Governance mechanisms for Al must balance and respond to the needs of innova-
tion, the market, and fundamental rights (European Commission, 2020). Premised
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on the assumption that soft governance instruments are the key to counteracting
"too much” regulation as well as uninformed and inflexible legislation, the EU
Commission saw no alternative to the introduction of a non-binding industry-led
rulemaking (European Commission, 2020). In any case, with international competi-
tion gaining momentum and the concrete technological development being uncer-
tain, preventive and detailed regulation was not deemed an option.

Technological advancement brings about risks that call for effective, yet flexible
regulatory approaches (von Grafenstein, 2022). Traditional command-and-control
frameworks with prescriptive and enforceable rules are criticised as inadequate in
view of the tumultuousness of technological developments (Pagallo et al., 2019;
Senden, 2005; OECD, 2015). Outpacing rigid rules, technology calls for other solu-
tions, with “civil regulation” being the most auspicious one (Pagallo et al., 2019;
Keller, 2008). A flexible and non-compulsory governance approach is associated
with the necessary room for manoeuvre to respond to rapid technological develop-
ments (Mokander et al., 2022, p. 256).

The possible benefits of a “soft” governance approach include responsiveness to
new difficulties and technical changes as well as greater flexibility and efficiency
in adapting to technical disruptions due to expertise and practical grasp of the
technology, no lengthy political procedures, and no strict framework that inhibits
invention which might lead to greater legitimacy and is easier to harmonise inter-
nationally (Black, 2001; Hepburn, 2006). Among the drawbacks mentioned in the
literature are aspects like inadequate oversight, profits being put before the inter-
ests of the public, insufficient protection and a general lack of responsibility, anti-
competitive behaviour paired with a lack of consumer protection, and inadequate
risk-shifting together with big players able to more easily afford compliance ex-
penditures than their smaller competitors (Brown & Marsden, 2013; Senden,
2005). To assess the relevance of (some) of these benefits and downsides one
needs to turn to the concrete design of the EU policy approach.

Notwithstanding their role as a central governance pillar for non-high-risk Al sys-
tems, the Al Act does not define codes of conduct. Generally, codes of conduct “aim
to define standards and principles that ought to guide the behaviour of the ad-
dressee in a particular way” (Keller, 2008). In contrast to codes of ethics that usual-
ly consist of general principles abstractly expressing moral values and intending to
guide professional decision-making, codes of conduct are somewhat more con-
crete and operative in that they often define (approved and disapproved) behaviour
and procedures (Antonucci & Scocchi, 2018). Further, codes of conduct need to be
distinguished from standards. Standardisation sets voluntary technical specifica-
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tions or quality requirements for goods or services (Laux et al., 2024).

In principle, codes of conduct can be categorised on a continuum that ranges from
“pure” self-requlation to co-regulatory approaches with stronger top-down state
influence (Marsden, 2011). Self-regulation can generally be understood as rule-
making by private parties other than public legislators, i.e. without involving na-
tional parliaments, international or supranational legislative institutions, or inter-
national treaties; in a narrower sense, it refers to “pure” corporate self-regulation
and organisation, i.e. the autonomous rulemaking by companies for themselves
(Muchlinski, 2021, p. 623). In a more common understanding, it refers to industry-,
or more broadly, civil-society-driven private regulation efforts. Hence, the distance
from state-centred regulation, though in varying shapes, is a prominent feature.
Self-regulation can take different forms, e.g.

« codes of conduct outlining and concretising ethical principles, (industry)
best practices, and standards;

e industry standards in the narrower sense (e.g. technical specifications,
interoperability requirements and the like);

 certification schemes that support compliance with pre-defined criteria
and transparency;

e compliance frameworks that establish (internal) auditing and enforcement
mechanisms (Black, 2001).

By contrast, the umbrella-term co-regulation comprises forms of hybrid rulemaking
and encompasses a variety of notions within a continuum between hard, top-down
legislation and soft, bottom-up self-regulation. The term denotes regulatory phe-
nomena that combine general legislation with the exercise of (partial) governance
autonomy by one or more self-regulatory entities (Marsden, 2011, p. 46). The de-
gree to which regulation influences the government can vary, but at least some
sort of government involvement is required. In its most reduced form, the term re-
quires a shared regulatory role between the government and stakeholders, includ-
ing a legal link between self-regulation and the legislator (Black, 2001; Pagallo et
al., 2019). Co-regulation, in another definition, can broadly be concretised as “non
state law’ [supported by] some government involvement” (van Schooten & Ver-
schuuren, 2008). As the EU’s soft governance for non-high-risk systems falls within
this continuum, the following paragraphs will examine its specific conceptualisa-
tion and design.

The hybrid strategy of regulated self-regulation adopted by the Al Act for non-
high-risk Al systems combines bottom-up soft self-regulation and “pure” top-down
hard control. However, a more than just tentative subsumption of the governance
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framework under current classification methodologies (e.g. Black, 2001; Marsden,
2011; Brown & Marsden, 2013) for non-high-risk Al systems appears to be unfeasi-
ble. There are too many factors that depend on the actual development of soft law
and the process of official implementation of the Al Act to be able to categorise
the regulatory approach exhaustively in a concrete theoretical framework at this
stage. There still is too much room for the design of roles, interpretation and im-
plementation of rules and principles, and future development of the governance
framework that cannot be estimated yet (see Section 2). Rather than simply plac-
ing the Al Act’s approach into already-existing, all-encompassing theoretical
frameworks, no matter how elaborated they may be, we will instead turn to a gen-
eral analytical characterisation of the Al Act’s decentred governance pattern based
on concepts put forward in the literature.

The EU’s code-of-conduct-approach for non-high-risk Al systems is suspended be-
tween elements of a non-compulsory regulatory framework. There is no obligation
to draw-up codes of conduct nor have sanctions or other coercive measures for
non-compliant operators been arranged for. The codes of conduct can be drawn-up
and implemented unilaterally by single providers, or they can be developed and
used bilaterally or multilaterally involving deployers and organisations, presenting
providers and / or deployers (see Figure 1). Moreover, stakeholder involvement is
optional. It does not even have to be a code of conduct. Related instruments are
also suitable. Counterposed to this hands-off approach with no direct enforcement
and almost maximum flexibility, also regarding context, domain, and industry,
there is a less laissez-faire side to the coin. The Al Office and the EU member states
have considerable leverage potential in how they will “encourage” and “facilitate”
the drawing-up of codes of conduct, taking into account the EU Commission's au-
thority to monitor (Art. 112 (7) Al Act) and publish guidelines with an impact on
codes of conduct (Art. 6 (5), 66 (e) (i), 80 (1), 96 Al Act). But even an extensive inter-
pretation of this authorisation is unlikely to effectively lead to direct control.

Though providers and deployers of Al systems do not have to introduce codes of
conduct, once they take this path, the Al Act’s provision for the development of ob-
jectives and key performance indicators referred to provide detailed input. One can
speak of content-curated voluntary self-requlation, i.e. self-regulation that is en-
framed and content is suggested to a degree that the term co-regulation is not far
off for this reason alone. The same holds for the implementation-process with its
central pillars, clear objectives, and key performance indicators. Another argument
against a governance classification as purely self-regulatory is that sanctionable
infringements (Art. 99 Al Act) are linked to guidelines pursuant to Art. 96 Al Act.
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Such guidelines, which have yet to be developed, can address codes of conduct di-
rectly (Art. 96 (1) Al Act) and indirectly (Art. 96 (1) in conjunction with Art. 8-15, 50
Al Act).

The co-regulatory approach is “smart” regulation in that it drives development to-
wards the realisation of social preferences, is flexible to allow for susceptibility to
unforeseen developments, and provides the agility to increase regulatory granular-
ity with expanding expertise (Pagallo et al., 2019, p. 17). The “decentred” and “het-
erarchical” (Black, 2001) configuration with relatively concrete input regarding
both content and procedure of implementation is in the case of the Al Act’s code
of conduct not accompanied by a mandatory audit scheme or a third-party assess-
ment. However, it is arranged for a regular evaluation and review of the “impact
and effectiveness” of voluntary codes of conduct (Art. 112 (7) Al Act), i.e. the devel-
opment is monitored at defined intervals by the EU Commission. Currently, al-
though only a vague possibility, it is not entirely far-fetched that the EU will tight-
en strings in the future and turn to hard regulation.

From a broader legal perspective (Figure 2), codes of conduct are not completely
toothless, even if they are not mandatory. The conceptual backbone of the EU Al
Act is the risk-centred categorisation. The EU’s entire forthcoming liability frame-
work for Al systems is based on risk assessment, a non-legal concept (Li et al.,
2022) with a strong normative connotation (Kaminski, 2023). Liability law sends
the signal that a duty of care is owed by the party in control of the risk source and
thereby has a preventive effect (Gille et al., 2023). Any interpretation of Al Act con-
cepts such as “public interest” and “fundamental rights” must consider this risk di-
mension and the underpinning risk allocation patterns in the proposed legislation.
Depending on the risk classification, the regulatory intensity rises proportionally,
allowing flexible and targeted interventions. The Al Act's tendency to view Al in-
dustry development through a risk lens is not just a question of risk management
but rather a broader question of risk governance with fundamental rights serving
as the benchmark.

Risks, their classification and allocation are the medium through which the central
objectives of the Al Act are turned into reality. Defined as “the combination of the
probability of an occurrence of harm and the severity of that harm” (Art. 3 (2) Al
Act), risks are, from an institutional theory point of view, transformed uncertainties
that allow for actuarial management (North, 1990). Liability law introduces disin-
centives by introducing liability risks that Al system operators will want to avoid or
minimise. Although the Al Act is often reflected in isolation and with focus on its
pre-emptive effects, there is also a “hard” remedial side to it. The purported en-
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forcement gap (Worsdorfer, 2023) is at least indirectly filled by general liability
provisions and insurance implications, as well as liability rules under (unfair) com-
petition and data protection law. At least in the medium to long term, standards of
due diligence under liability law will develop along the main lines of codes of con-
duct. Not abiding by these standards of care can lead to a liability in tort
(Marchant, 2019, p. 13).

4. “Specific requirements” for human centric and
trustworthy artificial intelligence

The EU explicitly connects the development of non-high-risk Al systems with the
expectation of “a larger uptake of ethical and trustworthy Al” (Al Act, Recital 165).
Against the background of this legislative intention, the question arises as to how
codes of conduct be implemented on the basis of “clear objectives and key perfor-
mance indicators” (Art. 95 (2) Al Act). Umbrella terms for ethically good Al changed
iteratively over time, and many concepts are derived from information philosophy
(Baum, 2017). Terminological ingenuity seems to have experienced a particular up-
swing during the emergence of Transformer (Vaswani et al., 2017) models around
the end of 2017. One strand of ethics-driven conceptualisations, using terms such
as “Good Al Society” (Cowls & Floridi, 2018), “Al4People” (Floridi et al., 2018), and
‘Al4SG” (Al for social good) (Taddeo & Floridi, 2018), is the basis for the following
analysis. A working definition provided by Cowls and colleagues (2021) invokes
ethical principles, beneficence, and non-maleficence and specifies Al4SG as the:

Design, development and deployment of Al systems in ways that help to (i)
prevent, mitigate and/or resolve problems adversely affecting human life and/or
the wellbeing of the natural world, and/or (ii) enable socially preferable or
environmentally sustainable developments, while (iii) not introducing new
forms of harm and/or amplifying existing disparities and inequities.

The process of defining continues, but it has not left the recent policy discussion
completely untouched. Concepts reflected in the Al4SG-debate, although broader,
appear to have played some role in shaping provisions of the Al Act. The Al Act
bundles it under: “human centric and trustworthy artificial intelligence” (Art. 1 (1)
Al Act), which, as we reconstructed in Section 2, culminates in detailed specific re-
quirements for codes of conduct.

The concept of “trustworthiness” is used by the EU Commission to support accep-
tance and dissemination of Al in Europe (Beckert, 2021). It seems to be emerging
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as a core element for non-high-risk Al systems and is premised on the rather ten-
tative equation that trust is established when risks are absent. However, beyond
that the term trustworthiness can only be found in the recitals, in Art. 1 and Art.
95 of the Al Act. It is covered extensively by the "European ethics guidelines for
trustworthy Al" (High-Level Expert Group on Artificial Intelligence, 2019). The
guidelines are likely to be further developed in parallel with the implementation
process for the requirements of the Al Act. The current version from 2019 (High-
Level Expert Group on Artificial Intelligence, 2019) provides initial input for the
practical implementation of the Trustworthy Guidelines through the “Trustworthy
Al Assessment List” (European Al Alliance, n.d.; High-Level Expert Group on Artifi-
cial Intelligence, 2019). By providing concrete requirements for trustworthy Al, the
Guidelines contribute to the implementation of the co-regulatory approach (Art. 95
(2) Al Act): (1) human agency and oversight; (2) technical robustness and safety; (3)
privacy and data governance; (4) transparency; (5) diversity, non-discrimination,
and fairness; (6) environmental and societal well-being; and (7) accountability. The
list should be seen as non-exhaustive and without imposing any hierarchy.

Risks cannot be objectively assessed and measured (Kusche, 2024). Nonetheless,
the success of the governance for non-high-risk Al systems depends, among other
things, on the availability of reliable benchmarks for measuring the legislative ob-
jectives. This provision not only specifies requirements but goes further and ex-
plicitly calls for “clear objectives” that constitute a basis for assessing whether the
prerequisites have been met. This verification needs a system for measuring, i.e.
one or more metrics (Cambridge University Press, 2024b). These metrics need to
be based on goals to serve their purpose as key performance indicators (Mokander
et al., 2022). Key performance indicators show whether defined criteria have been
satisfied (Cambridge University Press, 2024a).

Table 1 lists all requirements for codes of conduct for non-high-risk systems that
can be extracted from the Al Act (Art. 95 (2) Al Act) and gives examples of objec-
tives combined with examples of pertinent metrics. These metrics were selected
via a bibliometric indicator of their scientific impact in the form of the number of
citations on Google Scholar, prioritising on standardised metrics provided by es-
tablished agencies. This form of literature selection makes no claim to complete-
ness. It is also potentially prone to biases and is controversial (Goldenfein & Grif-
fin, 2022). Nevertheless, it fulfils the purpose of showing, in principle, how such a
selection procedure could be carried out. Selecting key performance indicators in-
volves the identification and definition of objectives, involvement of multiple
stakeholders, and should be put into effect with due regard for the situation and
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the task.

TABLE 1: Requirements of human centric and trustworthy artificial intelligence with exemplary
objectives and metrics

REQUIREMENTS FROM ART. 95 (2) Al ACT EXAMPLE OBJECTIVE EXAMPLE METRIC
1. European ethics guidelines for trustworthy Al,
(current version: High-Level Expert Group on

Artificial Intelligence, 2019)

Al human rights impact assessments

1.a Human agency and oversight (European Union Agency for ;|§2IEZS)IA (Mantelero,
Fundamental Rights., 2020)
. . Randomised
1.b Technical robustness and safety Adversarial robustness (Gollner et al, Smoothing (Cohen et
2023)
al., 2019)
Membership

Privacy leakage

(Goliner et al., 2023) Inference Attacks

(Shokri et al., 2017)

1.c Privacy and data governance

Faithfulness, feature importance scores,
1.d Transparency SHAP values
(Gollner et al., 2023)

Debiased-CAM
(Zhang et al., 2022)

. . e . please see (4) Inclusive and diverse Al system design and
1.e Diversity, non-discrimination and fairness L . R .
participatory, inclusive and diverse development
IEEE 7010-2020
1.f Environmental and societal well-being Human well-being (IEEE Standards
Association., 2020)

- Objective- accountability (Krafft et al., PACT (Bondi et al.,

1.g Accountability 2022) 2021)
tons of CO2e

GHG emissions from production (OECD, (OECD, 2022, p. 24)

2022, p. 24) ISO/IEC 30134 (1SO/
I[ECJTC 1/SC 39)

2 Environmental sustainability

3 Promotion of Al literacy l;ltonz—g;p;)erts Al literacy (Laupichler et j{\IAZI(ISZ(Ig?uplchler et
Distribution of

Diversity attributes (Shams et al., 2023)  gender (Budescu &
Budescu, 2012)

4 Inclusive and diverse Al system design and
participatory, inclusive, and diverse development

Bayesian Fairness
(Dimitrakakis et al.,
2019)

5 Assessment and prevention of negative impact on Fairness
vulnerable persons, accessibility, gender equality (Gollner et al., 2023)

From a technical and engineering perspective, metrics such as accuracy, precision,
recall, and F1 score can also be useful in evaluating the performance and reliabili-
ty of Al algorithms. These metrics quantify the system’s ability to achieve its in-
tended goals accurately and consistently. Furthermore, metrics related to model
interpretability, such as feature importance scores or SHAP values, are crucial for
understanding how Al systems achieve their outcomes and for identifying poten-
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tial biases or discrimination patterns. SHapley Additive exPlanations (SHAP) values
(Lundberg & Lee, 2017) quantify each feature's importance by measuring the

change in the expected model prediction when conditioned on that feature. In this
way, impactful features can be identified and evaluated for potential bias patterns.

However, it is important to recognise the limitations of such technical metrics
when it comes to capturing the multi-layered nature of trustworthiness and hu-
man-centricity of Al systems (Gollner et al., 2023). Since the Al Act centres on the
risks of Al systems for fundamental rights, it is doubtful that quantifiable metrics
are sufficient (Kaminski, 2023). Soft metrics such as trust and perceived fairness
are likely to provide a better understanding of the subjective experiences and per-
ceptions of end users. From a metrology point of view, these metrics are often de-
scribed as “measurement techniques and models which enable the objective quan-
tification of properties which are determined by human perception” (Pointer, 2003).
While these metrics are more difficult to quantify, they provide feedback on the us-
ability, acceptability, ethical implications, and especially of Al systems’ risks to fun-
damental rights. In addition, qualitative assessments, including stakeholder con-
sultations, ethical impact assessments, and scenario-based evaluations, provide a
view of the broader societal impacts of Al technologies. Thus, while technical met-
rics provide essential quantitative measures, it is crucial to complement them with
soft metrics and qualitative assessments to ensure a holistic understanding of the
trustworthiness and human-centeredness of Al systems. We are therefore in favour
of a broad interpretation of the term “key performance indicator”, which also in-
cludes qualitative indicators.

The following metrics collectively provide a multidimensional framework for as-
sessing the trustworthiness and human-centricity of Al systems, covering both
technical performance and broader societal impact. However, it is important to
recognise the inherent challenges in quantifying some aspects, particularly those
related to subjective user perceptions and societal expectations.

TABLE 2: Measurable metrics (non-exhaustive list)
MEASURABLE METRICS EXAMPLES
Performance under diverse conditions accuracy, precision, recall, f1-score, robustness

feature importance scores, SHAP values, complexity of explanations,
comprehensibility

Model interpretability and explainability
Bias detection and mitigation metrics disparate impact analysis, fairness metrics

Scalability and efficiency metrics inference time, resource utilisation

Security metrics vulnerability assessment, adversarial robustness
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MEASURABLE METRICS EXAMPLES

Compliance with regulatory standards and

guidelines GDPR, defined ethical principles, privacy leakage

TABLE 3: Soft metrics (non-exhaustive list)

SOFT METRICS EXAMPLES
User satisfaction, trust, empowerment, perception, and acceptance
Model perceived usefulness, transparency, and openness
Ethical considerations fairness, privacy, accountability, ethical impact

inclusivity, accessibility, stakeholder engagement, and

Societal impact .
P collaboration

Alignment with organisational or societal goals and
values

Alignment with human values and preferences

While these metrics contribute to a possible framework for assessing Al systems,
quantifying subjective user experiences and societal perceptions poses inherent
challenges. Hence, achieving a robust governance requires a balanced approach,
integrating quantitative metrics, qualitative assessments, and stakeholder engage-
ment. Yet, bridging the gap between technical performance, risks for fundamental
rights, and societal impact remains a significant challenge, demanding continuous
refinement and critical evaluation in policy formulation for Al, whereby the most
fundamental parameter remains the risk assessment with regard to the violation of
fundamental rights. This challenge, which is closely linked to the code of conduct
conceptualisation (Art. 95 Al Act), will be further analysed by way of a case study
analysis provided in the next chapter.

5. Case study on key performance indicators for an
assistive Al-application

To further concretise the challenges of operationalising the Al Act’s governance
approach for non-high-risk systems and to show how these relate to central points
discussed in the previous sections of this paper, we build on a case study analysis.
The case is not only an example of the role that soft law, developed in a co-design
process, can play for the development of Al applications. The analysis also illus-
trates how difficult it is to delineate high-risk Al systems from non-high-risk sys-
tems. The legal domain, in which the case takes place, is particularly risk-prone re-
garding the impairment of fundamental rights, i.e. a risk-proportional practice is a
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challenge, especially against the background of the vulnerable addressees of the
assistive communication application. Moreover, the case is also a good example of
the process set out in the Al Act of defining objectives and identifying pertinent
key performance indicators (Section 4). At the same time, it demonstrates the need
for soft metrics, especially with regard to Al systems that aim at non-average users
(Kaminski, 2023).

The Al system research that, in the following, we take a closer look at, deals with
an language-processing-based (NLP) automated text simplification for assistive
use, converting German texts from standard or specialist language (administrative/
public service communication from the legal domain) to accessible, comprehensi-
bility-enhanced language (Schomacker et al., 2024). Comprehensibility-enhanced
language is a variant of accessible communication, i.e. a “form of communication
that is accessible and usable for people with different communication needs”
(Hansen-Schirra et al., 2021). It is catered to persons with comprehension difficul-
ties, which are among others: persons with intellectual disabilities, learning diffi-
culties, dementia, aphasia, multiple disabilities, and language learners (Rink,
2018). The texts used for model training are in standard or specialist and in a cor-
responding easy language version. The data set focuses on the specifics of legal
texts with everyday relevance for the vulnerable groups. Until now, no comparable
data set exists in German. The research-output from this project includes a frame-
work for the development and training of text simplification models for this do-
main.? The project team is interdisciplinary and consists of lawyers and computer
scientists.

The simplified texts targeted at vulnerable persons with comprehension difficul-
ties convey information about aspects of life relevant to fundamental rights (e.g.
political information, social entitlement, health). One goal is to lay out the founda-
tion for a suitable data set based on the soft law standard for German Easy Lan-
guage (DIN SPEC 33429). Although it was not published to primarily function as
such, this soft law standard is used for NLP-based automated text simplification,
because it has been developed in a participatory co-design process (DIN-Norme-
nausschuss Ergonomie, 2023). DIN SPEC 33429 only applies to German, but there
are international endeavours to set standards for text simplification. For example,
ISO 24495-1 (DIN 8581) for plain language. The soft-law-based development
process of the text simplifying NLP followed a five-step methodology: 1) Identifi-
cation of datasets and models used for generating German Easy Language
(Schomacker et al., 2023), 2) Interviews with experts for Easy Language, 3)

2. See the OPEN-LS (n.d.) entry in reference list for further details.
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Analysing current standards for Easy Language and deriving aspects of quality, 4)
Combining the insights and identified gaps from previous steps into dataset crite-
ria (Schomacker et al., 2024), and 5) Collecting data and annotating it in accor-
dance with the criteria. The account of this research is integrated in this paper to
exemplify the assessment of the suitability of an Al4SG-driven, risk-sensitive
analysis of the Al Act’s governance approach.

From an Al4SG informed viewpoint, several aspects of such an Al system for com-
munication-assisting purposes indicate the need for a closer examination. A not
(only) for-profit justification (Zlger & Asghari, 2023) can be posited given the fail-
ure of the market to develop assistive applications and the assistive purpose as
such being in the public interest. From a data perspective, the respect for human
rights and privacy (Tomasev et al., 2020) as well as data ethics and process gover-
nance (Zuger et al., 2022) are particularly conspicuous facets that require attention
above and beyond the already high level of attention in view of the target group of
assistive applications. Simplified language, in particular Easy Language, has a tar-
get group with comprehension difficulties. This prerequisite, makes explainability
and interpretability, adaptability and user-friendliness (Akula & Garibay, 2021)
highly relevant aspects when adjusting a text simplifying Al application to the
special needs of these addressees. Furthermore, assessing and preventing negative
impact on vulnerable persons and accessibility considerations are at the centre of
a fundamental-rights oriented risk assessment in line with the Al Act and would
need to be reflected transparently by the key performance indicators.

Important aspects of trustworthiness, flipside of an assessment sensitive to funda-
mental rights as required by the Al Act, are safety, effectiveness, and ethical sound-
ness of the developed system. Trustworthy Al includes a whole spectrum of re-
quirements and considerations, ranging from technical robustness to ethical con-
siderations and societal impact (Gollner et al., 2023). A basic requirement for trust-
worthy Al is transparency, i.e. explaining clearly and adequately how the Al system
works and makes its decisions and predictions. In the case of text simplification for
people with cognitive disabilities, transparent Al is essential to ensure that users
can understand and trust the results of the system. This includes not only explain-
ing the simplification process but also disclosing any biases or limitations in the
system’s algorithms or training data. Information asymmetries exist when there is
a lack of transparency between the regulated party and the regulator (Black, 2001).

In addition to transparency, promoting Al literacy among vulnerable populations is
crucial for fostering trust and empowering users to make informed decisions about
Al technologies, including whether and how to use them. This can be inferred from
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autonomy-considerations (the power to decide) and even more basic, human digni-
ty aspects (Floridi & Cowls, 2019). Al literacy encompasses understanding the ca-
pabilities and limitations of Al systems, as well as recognizing potential risks and
biases (Long & Magerko, 2020). Tailored Al literacy programmes should focus on
demystifying Al concepts, providing practical guidance on using Al applications ef-
fectively, and promoting digital literacy skills to mitigate potential risks associated
with Al usage. Moreover, incorporating feedback mechanisms and user-friendly in-
terfaces can further facilitate comprehension and engagement among vulnerable
users, ultimately contributing to their autonomy and well-being.

The risk profile of the addressees of simplifying Al systems for assistive purposes
(vulnerable persons with, e.g. cognitive impairment) and a high risk of bias (great
heterogeneity within the group) lead to specific risk patterns (Gille et al., 2023)
that require an adequate response in the key performance indicators employed for
the task of text simplification. The diverse and heterogeneous nature of the target
group therefore necessitates a thorough evaluation and validation of the system
across different groups with users in real-world settings. The text simplification
system must be resilient to errors, adversarial attacks, and unexpected inputs to
ensure the safety and well-being of users (High-Level Expert Group on Artificial In-
telligence, 2019). This necessitates rigorous quality assurance procedures through-
out the development lifecycle of the Al system. Therefore, the following table de-
lineates the requirements, objectives and key performance indicators necessary to
address these considerations in our case study.

TABLE 4: Outline of a key performance indicator (KPI) catalogue for the selected case study

REQUIREMENTS EXAMPLE TI|<_|F;E| E;)SE
FROM TABLE 1 OBJECTIVE STUDY

1.
TRUSTWORTHY

Al:
AE?S&MA/TQND As our target group is vulnerable, the degree of its "agency and oversight" is verifiable primarily with
OVERSIGHT KPIs and objectives from requirement (4).

1.B TECHNICAL
ROBUSTNESS
AND SAFETY
See Table 1 (no need for specialised KPIs)
1.C PRIVACY AND

DATA
GOVERNANCE
Faithfulness Divergence- Moradi et al’s (2021) approach works on sentence-level translation.
Lo (Gollner et based Each translated word is aligned to the corresponding word in the
TRANSPARENCY " 9 poncing W

al., 2023) faithfulness  original sentence. Subsequently, the faithfulness is measured by the
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REQUIREMENTS
FROM TABLE 1

1.E DIVERSITY,
NON-
DISCRIMINATION
AND FAIRNESS

1.F
ENVIRONMENTAL
AND SOCIETAL
WELL-BEING

1.6
ACCOUNTABILITY

2.
ENVIRONMENTAL
SUSTAINABILITY

3. PROMOTION
OF Al LITERACY

4. INCLUSIVE
AND DIVERSE Al
SYSTEM DESIGN

AND
PARTICIPATORY,
INCLUSIVE, AND
DIVERSE
DEVELOPMENT

5. ASSESSMENT
AND
PREVENTION OF
NEGATIVE

KPI' FOR
THE CASE
STUDY

EXAMPLE
OBJECTIVE

objective
(Moradi et
al., 2021)

Internet Policy Review 13(3) | 2024

accuracy of the alignment. This enables the user to quantify the
degree of the translational faithfulness per word. This metric
additionally penalises the model for the lack of connection between
the translated and source words. To eventually force the model to
learn better translations by forcing it to justify each output in a right
answer for the right reason paradigm.

see (4) Inclusive and diverse Al system design and participatory, inclusive and diverse development

see (2) Environmental sustainability

Ob]ectlve-. . PACT
accountability (Bondi et
(Krafft et al., al., 2021)
2022) v

PACT (Bondi et al., 2021) offers the opportunity to capture the
existing capabilities of the target group in a participatory manner
through a question-answer-based process. Afterwards, desirable new
capabilities are defined. Their degree of fulfilment can serve as a
performance indicator. This gives us an objective with which the
project can be held accountable. PACT also considers the
heterogeneity of the target group to the extent that different (sub-
)communities can be formed, which can stand up for their respective
interests.

No need for specialised KPIs, please see Table 1

No directly
Non-experts applicable
Al literacy literature
(Laupichler et on this
al., 2023) topic at
present
Diversity
attributes
(Shams et al., i
2023)
Participation
quality
(Gupta et al., )
2023)
Quality of KidsLife
Life scale
(Schalock et (Gomez et
al., 2003) al., 2016)

‘Al literacy" is a relatively new concept. Initial approaches are only
generally designed for non-experts. However, these non-experts
have a high level of comprehension and the capability of
abstraction. As our approach is aimed at people with cognitive
impairments, current approaches fail. Therefore, there is a research
gap in the form of an "Al literacy™-measure for people with cognitive
impairments.

Diversity is traditionally measured using various diversity attributes.
Gender is often used as such an attribute. There are already
functioning approaches for this aspect. In the text simplification
case study, however, the project works with a very heterogeneous
group of people with cognitive impairments. These impairments are
difficult to categorise in attributes. Even if verifiable attributes are
available, previous diversity metrics do not provide any information
about the real level of participation of the target group. These
metrics therefore currently harbour more of a risk to be used for so-
called participation washing than being a genuine indicator for the
degree of fulfilment.

Gupta (Gupta et al., 2023) confirmed that current participation
measures focus largely on these measures' existence, rather than
their quality. But to measure the quality of the participation, it needs
to be (better) defined. There is a need for data based on objective
measures ( for example speaking time of different participants) as
well as subjective ones (participant views on whether they felt
listened to).

As pointed out by the (High-Level Expert Group on Artificial
Intelligence, 2019): “No commonly accepted or widely agreed legal
definition of vulnerable persons exists, due to their heterogeneity”
This lack of definition makes it particularly hard to quantify the
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KPI' FOR
THE CASE
STUDY

REQUIREMENTS EXAMPLE
FROM TABLE 1 OBJECTIVE

IMPACT ON
VULNERABLE
PERSONS,
ACCESSIBILITY,
GENDER
EQUALITY

impact on the group. We argue that the growing scientific
community around the “Quality of life-concept (Schalock et al.,
2003) provides a suitable construct for metrics.

As the table demonstrates, important aspects are not captured by this process-
management and quantification-oriented formulation of key performance indica-
tors. Furthermore, the evident proximity to legally hazardous scenarios (jeopardis-
ing fundamental rights of vulnerable persons, binding “hard” law requirements,
communication with public service providers) necessitates passing near the high-
risk zone. But without posing “significant” risks of harm when performing “a narrow
procedural task” (Art. (3)(a) Al Act), the system is nonetheless likely to be classified
as reduced/non-high-risk, provided that codes of conduct are implemented. Due to
the lack of a legal or at least commonly recognised definition of vulnerable per-
sons, the system provider or deployer must make allowance for the context, such
as market and other economic factors, age, gender, language, disability, religion,
culture, illness, etc. (High-Level Expert Group on Artificial Intelligence, 2019).
Moreover, the participatory model development and implementation require stan-
dards that are yet to be drawn-up.

6. Main findings and outlook

We tentatively classify the EU's approach to regulating non-high-risk Al systems as
voluntary co-regulation due to its hybrid character with both, hands-off and hands-
on elements. In view of the concrete and detailed substantive legislative input, the
role of the Al Board, frequent evaluations, and the possibility of sanctions, it would
be misleading to speak of a pristine self-requlatory approach. Moreover, the ubig-
uitous risk-orientation needs to be reflected in the context of a comprehensive Al
liability framework. Viewed overall, the Al Act’s governance set-up and broader le-
gal context has, in principle, the potential to support differentiating, risk-propor-
tional rulemaking for non-high-risk Al systems. The experience from the EU Gener-
al Data Protection Regulation with its industry-developed codes of conduct for
specific sectors is probably what the EU Commission had in mind, though it is a
model with only slow progress (von Grafenstein, 2022).

The legal reconstruction of the EU’s soft governance approach created the basis
for analysing central aspects of codes of conduct. It is unclear how much flexibility
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remains once the Al Office /EU Commission starts to ‘encourage and facilitate”
(Art. 95 (1) Al Act) and what the concrete design of frameworks that respond to
technology development dynamics will look like. Several characteristics of the co-
regulatory strategy were carved out in Sections 2 and 3, among them a possibly
strong indirect enforcement, a reliance on the market, and a “curated” substantive
content. The dynamic reference to the EU’s Ethics Guidelines for Trustworthy Al
(High-Level Expert Group on Artificial Intelligence, 2019) is a flexible gateway to a
more stakeholder-oriented approach. Still, a fair risk allocation and equal partici-
pation in the co-regulatory processes is not per se present in the EU's regulatory
design, not only because it is voluntary. At the same time, the likelihood of not be-
ing classified as a high-risk system increases if the installation of "strong” codes of
conduct reduces the related hazards. Thus, if risk categorisation is also contingent
on voluntary and effective risk reduction measures consented by stakeholders,
such as codes of conduct, then the risk levels' demarcation discussion is likely to
also turn up the heat on these soft governance measures. Regarding non-high-risk
systems an incentive is created for autonomous "‘good” Al system governance, with
the reclassification as high-risk acting as a deterrent. Resorting to ethics should
therefore not be misinterpreted as just another way to steer clear of binding regu-
lation. Rather, this can motivate operators to adopt rules voluntarily.

Having demonstrated that achieving a robust governance requires a balanced ap-
proach, we plead for integrating hard and soft metrics, qualitative assessments,
and stakeholder engagement. The discussion of the key performance indicators
has shown that the operationalisation of indispensable qualitative evaluation cri-
teria is fraught with challenges. At the same time, the availability of reliable and
informative benchmarks for measuring the objectives pursued by Al system opera-
tors is decisive to the success of the EU’s co-regulatory approach. Although techni-
cal metrics deliver quantifiable measures, it is essential to add soft metrics as well
as qualitative assessments to gain a sufficiently comprehensive depiction of soci-
etal expectations and user perspective(s), in other words of the trustworthiness
and human-centeredness of a system. The case study has enabled us to take a look
at what such an approach might look like and how this would help safeguard fun-
damental rights of an assistive Al application’s vulnerable addressees. Thus, a fun-
damental rights-oriented risk analysis, the conceptual backbone of the Al Act, can-
not rely solely on “hard” quantifiable metrics. Additionally, addressing the chal-
lenges in benchmark availability for measuring Al objectives is crucial for the suc-
cess of such governance approaches, emphasising the importance of collaborative
efforts among stakeholders to establish robust evaluation standards. In addition,
the results presented here could be integrated into holistic approaches, such as
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world-model based approaches (Dalrymple et al., 2024).

Recognising the dynamic nature of technological advancements and societal
needs, continuous refinement and adaptation of governance mechanisms are im-
perative to ensure the responsiveness and relevance of regulatory frameworks in
addressing emerging challenges and opportunities in Al development and deploy-
ment. At this point in time, doubts about the balance of the regulatory implemen-
tation are certainly justified, namely whether sufficient legal certainty on the one
hand and sufficient adaptability and flexibility on the other are in an appropriate
balance. Beyond that and despite the insistence on “clear objectives” and “key per-
formance indicators”, providers and operators of Al systems are not required to es-
tablish effective control and accountability mechanisms. Thus, the role of co-regu-
lation in addressing societal challenges such as digital inclusion and algorithmic
bias is tackled only indirectly.

Looking ahead from a technological perspective, advancements in Al will continue
to innovate the range of assistive applications, offering many opportunities to en-
hance accessibility and inclusivity for individuals with impairments. However, en-
suring alignment with user needs will often require collaboration with stakehold-
ers. With the case study in Section 5 we wanted to demonstrate what user involve-
ment in co-designing Al solutions to inclusivity and usability could look like in this
context. Additionally, interdisciplinary collaboration among stakeholders is essen-
tial to addressing the complex challenges. By embracing a collaborative and user-
centred approach, assistive Al technologies can better meet the diverse needs of
users and promote accessibility and autonomy. It remains to be seen whether the
chosen co-regulatory path will have this effect.

The tension between regulatory flexibility and referenced substantive principles is
striking and may be due to the constraints of political consensus-building in the
trilogue between EU Commission, EU Parliament, and the member states. A closer
analytical look revealed not only limitations concerning the ostensible flexibility
but also some substantial flaws in the governance design. The hierarchisation be-
tween providers (and deployers) of Al systems on the one hand and stakeholders
on the other is palpable. The decision as to whether, to what extent, and how
codes of conduct are to be drawn-up and applied is the sole responsibility of the
provider and/or deployer, despite pertinent guidelines referenced by the Al Act.
Equity and fairness of the policy response needs to bear in mind that benefits and
costs can deviate between different groups in society. Transparency is crucial to as-
sure that the party responsible for drawing-up the code of conduct does not act
solely in its own interests. The wide scope of the Al Act’s non-compulsory provi-
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sions for non-high-risk Al systems paired with a not always transparent network of
institutions and rulemaking bodies will leave many questions unanswered for
quite some time. Further, the role of the EU Commission in its role as the Al Board
has yet to be found. Its success depends on both political will and funding.
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